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What we will cover

ROADMAP
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ASSESS

Evidence, criteria, moderation, clarification, 

price, risk and recommendation

NEGOTIATE

Deal with disclosed departures and new 

requests without losing the assessment 

rationale

VARY

Control post-contract change through scope, 

value, authority and regulation 42

Primary emphasis: assessing tenders  |  Negotiations and variations test whether the assessment still holds



Begin with the documents that govern the decision

ASSESSMENT RULEBOOK
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LEGISLATION

Local Government (General) 

Regulations 2021

rr 36, 37 and 42

COUNCIL CONTROLS

Procurement policy

Budget and delegations

MARKET DOCUMENTS

Request conditions

Criteria, addenda and proposed 

contract

ASSESSMENT CONTROLS

Evaluation plan

Conflicts, confidentiality and 

records

Do not begin with the scoring spreadsheet; begin with the complete rule set



Regulation 36 separates assessment from acceptance

NT TENDER DECISION CHAIN
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CALL

Website notice

At least 5 business days

PANEL

At least 3 eligible staff

CEO convenes, but 

cannot sit

ASSESS

Panel considers tenders

Written report to CEO

DECIDE

CEO gives report to 

council

Council accepts from 

tenderers

NOTIFY

Written acceptance

Notices and website 

publication

The panel assesses and reports; council makes the statutory acceptance decision



Regulation 42: cost-changing change before contract entry

STATUTORY THRESHOLDS
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START

Council intends to enter a 

contract

Proposed terms change the 

cost

Within original scope?

Acceptance in writing

r 42(3)

Reg 34 quotation

Total over $100k but below 

$150k

Table report + publish notice

r 42(4)

Reg 34 quotation or reg 35 

public quotation

Total over $150k

No tender for variation; table + 

publish

r 42(5)

Reg 36 tender

Total more than 10% above 

original tender cost

Table report + publish notice

The thresholds trigger disclosure consequences; they do not make a change proper by themselves



Why council tender assessment needs particular discipline

LOCAL-GOVERNMENT CONTEXT
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THIN MARKETS

Few viable suppliers; strong incumbency and 

mobilisation advantages

CLOSE RELATIONSHIPS

Declare and actively manage personal and 

professional connections

LOCAL OUTCOMES

Assess credible commitments under disclosed 

criteria, not familiarity

REMOTE DELIVERY

Freight, access, accommodation, maintenance 

and redundancy can decide deliverability

LIMITED CAPACITY

Clear roles and contemporaneous records 

matter when staff wear multiple hats

Local knowledge is evidence only when it is relevant, reliable and used consistently



Assessing tenders

Select on evidence; explain the trade-offs



A defensible assessment moves through six linked judgements

ASSESSMENT ARCHITECTURE
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1

Eligibility

Can it enter the 

comparison?

2

Evidence

What is promised and 

proved?

3

Criteria

How well does it 

address the published 

requirements?

4

Price + risk

Are the offers 

comparable and 

deliverable?

5

Value

Which outcome is best 

overall?

6

Report

Can the decision-

maker follow the 

reasons?

Scores support the reasoning; they do not replace it



A criterion is a heading; evidence makes it assessable

CRITERIA AND EVIDENCE

MILLS OAKLEY  |  LGANT PROCUREMENT SYMPOSIUM 22 SEPTEMBER 2026

OUTCOME

Service levels

Continuity

Community and environmental 

results

CAPABILITY

People and fleet

Systems and methodology

Remote mobilisation

COMMERCIAL

Price assumptions

Departures and indexation

Financial resilience

LOCAL DELIVERY

Specific jobs and training

Supply chain commitments

Cultural and community capability

Assess the commitment and its credibility, not the tenderer’s familiarity or address



Moderation should improve reasons, not manufacture a consensus score

MODERATION
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1  INDIVIDUAL

Read and record 

preliminary reasons

2  COMPARE

Identify material scoring 

differences

3  CHALLENGE

Ask where the tender 

supports the conclusion

4  RE-SCORE

Change score only if the 

reason changes

5  RECORD

Capture material 

movements and dissent

The file should record the turning point, especially where ranking changes



Clarification may explain the submitted offer; it should not reconstruct it

CLARIFICATION
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Confirm

Existing fact

Explain

Ambiguity

Reconcile

Calculation

Supplement

Missing evidence

Replace

Core solution

Re-price

After weakness

Use the nominated contact; record purpose, question, deadline, response and scoring effect



Value for money is the best overall outcome, not the lowest visible price

COMMERCIAL ASSESSMENT
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NORMALISE

• Scope and quantities

• Assumptions and options

• Indexation and exclusions

• Mobilisation, freight and accommodation

TEST

• Arithmetic and rates

• Fleet and people

• Continuity and implementation

• Departures and financial capacity

INTEGRATE

• Whole-of-life cost

• Quality and outcomes

• Delivery confidence

• Retained risk

Explain what the premium buys, or why the lower price remains credible



The panel report must let council understand the trade-offs

ASSESSMENT REPORT
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1 Process + governance Panel, declarations, methodology, clarification and due diligence

2 Findings Material strengths and weaknesses against the criteria

3 Commercial comparison Normalised prices, assumptions, departures and risk

4 Recommendation Why the preferred tender is better value and any conditions

5 Next stage Negotiation mandate, approvals, residual risk and fallback

The statutory chain is panel → CEO → council; the report is the bridge



Case Study 1 | three different value propositions

NARRATED CASE STUDY
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TERRITORY WASTE | $9.0m

• Local incumbent

• 14 local employees

• Strong local knowledge

• Ageing fleet; limited redundancy

• Mixed documented performance

NATIONAL ENVIRONMENTAL | $9.8m

• Newer fleet and backup vehicle

• Detailed continuity plan

• Stronger reporting systems

• Staged local recruitment

• Limited community experience

GREEN COUNTRY SERVICES | $8.7m

• Strong local relationships

• Cultural capability

• Limited experience at scale

• Most fleet to be leased

• Unnamed maintenance subcontractor

Initial scoring: National first | Territory second | Green Country third



Case Study 1 | complete the evidence before recommending

CASE ANALYSIS
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LOCAL KNOWLEDGE

Score specific delivery evidence 

under the disclosed criterion. Do 

not convert familiarity into 

preference.

INCUMBENT DATA

Use verified records, apply context 

and consider a response to 

materially adverse information.

CLARIFICATION

Identify an existing subcontractor if 

already part of the offer; do not let 

the bidder create a new solution.

PRICE + RISK

Normalise fleet, mobilisation, 

accommodation, freight, exclusions 

and continuity assumptions.

Controlled clarification + proportionate due diligence + comparable commercial analysis → final VFM judgement



Negotiations

Resolve the evaluated tender; distinguish known departures from new asks



A disclosed departure is different from a new post-selection request

NEGOTIATION BOUNDARY
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DISCLOSED IN THE TENDER

• Visible to the panel

• Capable of assessment and comparison

• May be negotiated within a mandate

• Still test cumulative risk

FIRST SOUGHT AFTER PREFERRED STATUS

• Not part of the assessed offer

• May weaken a scored commitment

• May alter price, scope or risk

• Ask whether the original recommendation still holds

This is a practical integrity control, not a quoted statutory test



A written mandate keeps negotiation connected to assessment

NEGOTIATION CONTROL
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OBJECTIVES

Outcomes, value and risk to preserve

EVALUATION ANCHORS

Features that caused the preferred ranking

AUTHORITY

Who may recommend, concede, approve and 

sign

POSITIONS

Must-haves, tradeables and walk-away points

FALLBACK

Next-ranked or other lawful pathway until 

execution

Track financial, operational, risk and evaluation effects together



Case Study 2 | the preferred tenderer seeks seven changes

NARRATED CASE STUDY
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Liability

Cap falls to 50% of annual price

Mobilisation

60 days becomes six months

Key people

Evaluated managers replaced

Price

Quarterly diesel plus CPI

Remedies

Liquidated damages removed

Local jobs

Binding target becomes 

aspirational

New scope

Add recycling-facility operations

Start by asking which matters were disclosed and evaluated, and which are genuinely new



Case Study 2 | classify the package before agreeing it

CASE CONCLUSION
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TRADE

A transparent diesel formula may replace 

contingency. Staged mobilisation may work 

with enforceable interim continuity.

REASSESS

Replacement personnel, delayed mobilisation, 

weaker remedies and diluted local 

commitments may undermine ranking.

SEPARATE

The recycling facility needs its own scope, 

market and value analysis; operational 

convenience is not enough.

Before execution: reconcile the final contract and concession tracker to the evaluation report



Variations

After signature: contractual power, statutory controls, value and authority



After signature, a change must pass contract and procurement controls

VARIATION PATHWAY
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1

POWER

What clause and form?

2

NEED

Why now; what 

alternatives?

3

SCOPE

Original request, tender 

and contract

4

VALUE

Price, time and retained 

risk

5

AUTHORITY

Budget, delegation, writing 

and disclosure

Update the variation register and monitor cumulative scope and value after every change



Case Study 3 | six changes require six different analyses

NARRATED CASE STUDY
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+ community

$180k | scope, rates, fleet capacity and email 

authority

Wet-season access

$120k | original risk allocation and verified 

pricing

Double frequency

$340k | mechanism, scale and cumulative 

effect

Accommodation

$210k | supplier assumption or council risk?

Recycling facility

$420k | qualitatively new and not market-tested

2-year extension

Option exists; test performance, current value 

and authority

The additions exceed 10% of the original tender price before the extension is valued



Case Study 3 | pause, reconcile and classify

DECISION RESPONSE
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AUDIT

• Original request and tender

• Evaluation and contract

• Approvals and every change

• Original and current value

CLASSIFY

• Proper in-scope variation

• Disputed original risk

• Unauthorised commitment

• Separate procurement or option

COMPLY

• Written instrument

• Budget and delegation

• Value evidence

• r 42 tabling and publication

A contractual variation clause does not answer scope, value, authority or disclosure by itself



Disclaimer
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This PowerPoint presentation is intended to provide only a limited analysis of the subject matter covered. It does not purport to be 

comprehensive, or to provide legal advice. Any views or opinions expressed are the views or opinions of the presenter, and not 

those of Mills Oakley as a Firm. Readers should satisfy themselves as to the correctness, relevance and applicability of any of its 

content, and should not act on any of it in respect of any specific problem or generally without first obtaining their own independent 

professional legal advice.

www.millsoakley.com.au
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