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1. Understand where liability comes from in contracts

2. Explore contract risk clauses that shift exposures

3. Provide a simple checklist to consider within your 

procurement process

TODAY…



General Advice Warning: 

Any statements, advice, and/or information contained within 

this document concerning indemnity and insurance 

provisions of the contract and/or any legal matters are 

general in nature only and do not consider your goals, 

objectives, or financial situation. The information provided 

should not be relied upon as legal advice, which we are not 

authorised or qualified to provide. All legal matters and 

documents should be reviewed with your qualified 

lawyer/legal advisor(s). 

DISCLAIMER



Risk - Uncertainty that impacts objectives.

Liability - A legal obligation to pay or compensate a third 

party.

With contracts the risk and liabilities should sit with the party 

best placed to control and manage it. 

RISKS AND LIABILITIES



THE TRAP

LOCAL GOVERNMENT 

General Liability

(e.g. Negligence)

CONTRACTOR or 

SUPPLIER

Contractually Assumed 

Liability



CONTRACT RISK CLAUSES (EXAMPLES)

Contract Risk Clause

Limitation of liability Set a financial ceiling on liability of the parties

Exclusions (including 

Consequential Loss)

Seek to exclude, restrict or qualify rights (eg 

loss of profits, loss of use or reputational 

damage and where you will not recover those 

losses)

Indemnities where one party promises to cover losses 

suffered by another party

Liquidated damages Incentives or protections if a contractor fails to 

perform

Proportionate liability Used to deal with liabilities typically where there 

are multiple parties

Insurance the relevant insurances the parties need to 

maintain



Appropriate and qualified valuer to undertake on site building 

valuations using a Council supplied vehicle and 

accompanying Council staff member. 

Contract outputs are the provision of fair value and 

replacement value report and data for Councils accounting 

and insurance purposes.

• What risks may exist?

• Limitation of liability

• Insurance requirements

EXAMPLE 1 - BUILDING VALUATION SERVICES 



Standard contract for supply of ICT services including 
software.

• The service providers limit of liability is capped to fees 
received in the preceding 12 months irrespective of how 
that liability arises. 
Is this sufficient?

• The indemnity obligations are significant, onerous and 
operate in one way.  They require the local government to 
indemnify the provider for losses. 
Is this acceptable? 

• The contract excludes consequential loss which has an 
extensive definition and covers a range of potential losses. 
Is this acceptable? 

EXAMPLE 2 – ICT SERVICES



• Are we setting terms or accepting a supplier's template / 
variations?

• What is the cap, what are the carve outs and does it 
match exposure?

• Are indemnities one way or overly broad?

• What liability risks are excluded, is that appropriate and 
acceptable, and how is consequential loss defined?

• Are any liquidated damages defensible and documented?

• Are insurance requirements appropriate and properly 
evidenced?

In the context and consideration of - is this a mission critical 
service, is the supplier a small business or large global entity 
and is it realistic, proportional and commercially feasible?

CONTRACT RISK CLAUSE CHECKLIST
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